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The EMTALA Appendix V found currently in the on-line SOM requires revision to reflect 
changes in regulatory text as well as interpretive guidance issued by the Centers for Medicare 
and Medicaid Services (CMS) via the following Survey and Certification memoranda: 
 

• S&C-05-26, April 22, 2005, Interaction of EMTALA and the Born-Alive Infants 
Protection Act of 2002 

• S&C-06-21, July 13, 2006, EMTALA – “Parking” of Emergency Medical Service 
Patients in Hospitals 

• S&C-06-32, September 29, 2006, Revisions to Special Responsibilities of Hospitals 
under EMTALA 

• S&C-07-20, April 27, 2007, EMTALA Issues Related to Emergency Transport 
Services 

• S&C-07-23, June 22, 2007, EMTALA On-Call Requirements and Remote 
Consultation Utilizing Telecommunications Media 

• S&C-08-25, December 7, 2007 (revised December 14, 2007), Waiver of EMTALA 
Sanctions in Hospitals Located in Areas Covered by a Public Health Emergency 
Declaration 

 
 

Memorandum Summary  
 

• EMTALA SOM Update: The attached advance copy of the Emergency Medical 
Treatment and Labor Act (EMTALA) Appendix V to Publication 100-07, the State 
Operations Manual (SOM) incorporates guidance provided in Survey and Certification 
memoranda issued since the last SOM update.  The revised Appendix V also contains 
some technical corrections.  The Tag numbers contained in the Appendix also have been 
revised, to correspond to the Tag numbers reflected in the December, 2007 ASPEN 
release.   

 
• ASPEN Additions: Some of the updated regulatory text found in Appendix V has already 

been incorporated into ASPEN.  The remaining revised guidance will be reflected in the 
next ASPEN release. 
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In addition, some technical corrections were implemented.  The Tag numbers in the Appendix 
are being updated to reflect the latest ASPEN release.  Please note that there are now separate 
Tag numbers for Hospitals (“A” prefix) and Critical Access Hospitals (“C” prefix). 
 
Attachment A is an advance copy of revised Appendix V.  The final version will be released as a 
Publications Manual transmittal later this year and may differ slightly from this advance copy. 
 
The EMTALA Technical Advisory Group (TAG) has made numerous recommendations for 
further revisions to Appendix V.  These recommendations are currently under review within 
CMS.  Any revisions of the EMTALA interpretive guidelines resulting from CMS acceptance of 
specific TAG recommendations will be incorporated into Appendix V and communicated via a 
future survey and certification memorandum. 
 
Effective Date:  Immediately.  Please ensure that all appropriate staff are fully informed within 
30 days of the date of this memorandum. 
 
Training:  The information contained in this letter should be shared with all survey and 
certification staff, their managers, and the State/RO training coordinators. 
 
If you have additional questions or concerns, please contact Marilyn Dahl at 410-786-8665 or via 
email at Marilyn.Dahl@cms.hhs.gov.  
 

 
       /s/ 
      Thomas E. Hamilton 
 

cc:  Survey and Certification Regional Office Management 
 
Attachment: (2) 



 

 

CMS Manual System Department of Health & 
Human Services (DHHS) 

Pub. 100-07 State Operations 
Provider Certification 

Centers for Medicare & 
Medicaid Services (CMS)

Transmittal  Date: 

 
 
SUBJECT: Revisions to State Operations Manual (SOM) Appendix V, Emergency 
Medical Treatment and Labor Act (EMTALA) Interpretive Guidelines. 
 
I.  SUMMARY OF CHANGES: Appendix V, Survey Protocol, Regulations and 
Interpretive Guidelines for the Emergency Medical Treatment and Labor Act 
(EMTALA) was updated to include information previously released via Survey and 
Certification memoranda issued to State Survey Agency Directors from April 22, 
2005 through December 7, 2007.  In addition, several regulatory citations have been 
revised to conform to the current regulatory text. 

 
• Appendix V, Tag numbers A-400 – A-411 have been revised throughout the 

appendix to reflect the Hospital survey Tag numbers now in use, A-2401 – A-
2411.  Additionally, a “C” Tag number has been added in each instance, to 
reflect the Critical Access Hospital survey Tag numbers now in use, C-2401 – 
C-2411. 

 
• Appendix V, Tag A-404 (now A-2404/C-2404), concerning 42CFR 489.20(r)(2) 

and 489.24(j), was revised to clarify the interpretive guidance regarding the 
EMTALA on-call physician regulatory requirements, particularly in the 
context of remote consultation utilizing telecommunications media.  

 
• Appendix V, Tag A-406 (now A2406/C-2406), concerning 42 CFR 489.24(a), 

was revised to incorporate amended regulatory text and clarify interpretive 
guidance concerning the EMTALA medical screening examination (MSE) 
regulatory requirements.  

 
 The amended definition of “labor” found at 42 CFR 489.24(b) is now 

reflected in the discussion of the MSE and women in labor. 
 The guidance discussion of the MSE process has been clarified. 
 Discussion of the interaction of EMTALA requirements with the 

definition of an “individual” and “person” under 1 USC 8(a) has been 
added to the guidance. 

 Discussion of the practice of “parking” individuals who arrive via 
Emergency Medical Services (EMS) has been added.   

 The amended regulatory text found at 42 CFR 489.24(a)(2) has been 
incorporated and the guidance was revised to reflect the current 
statutory and regulatory provisions concerning waiver of EMTALA 
requirements during a national emergency. 



 

 

 
 
• Appendix V, Tag A-407 (now A-2407/C-2407), concerning 42 CFR 489.24(d), 

has been revised to correct the regulatory definitions of “stabilized” and 
“transfer” quoted in the interpretive guidance. 

 
• Appendix V, Tag A-411 (now A-2411/C-2411), concerning 42 CFR 489.24(f), 

has been revised to incorporate amended regulatory text and to update the 
guidance regarding the EMTALA responsibilities of recipient hospitals with 
specialized capabilities or facilities. 

 
 
NEW/REVISED MATERIAL - EFFECTIVE DATE*: Upon Issuance 
           IMPLEMENTATION DATE: Upon Issuance 
 
Disclaimer for manual changes only:  The revision date and transmittal number apply 
to the red italicized material only.  Any other material was previously published and 
remains unchanged.   
 
II. CHANGES IN MANUAL INSTRUCTIONS: (N/A if manual not updated.) 
     (R = REVISED, N = NEW, D = DELETED) – (Only One Per Row.) 
 
R/N/D CHAPTER/SECTION/SUBSECTION/TITLE 
R  Tag A-400 changed to A-2400/C-2400 
R Tag A-401 changed to A-2401/C-2401 
R Tag A-402 changed to A-2402/C-2402 
R Tag A-403 changed to A-2403/C-2403 
R Tag A-404 changed to A-2404/C-2404; interpretive guidance revised 
R Tag A-405 changed to A-2405/C-2405 
R Tag A-406 changed to A-2406/C-2406; regulatory text for §489.24(a)(2) 

revised; interpretive guidance revised 
R Tag A-407 changed to A-2407/C-2407; interpretive guidance citation of 

regulatory definitions from §489.24(b) revised 
R Tag A-408 changed to A-2408/C-2408 
R Tag A-409 changed to A-2409/C-2409 
R Tag A-410 changed to A-2410/C-2410 
R Tag A-411 changed to A-2411/C-2411; regulatory text for §489.24(f) 

revised; interpretive guidance revised 
  
  

 
III.  FUNDING:  No additional funding will be provided by CMS; contractor 
activities are to be carried out within their FY 2008 operating budgets.  
 
 
IV.  ATTACHMENTS: 



 

 

 
 Business Requirements 
X Manual Instruction 
 Confidential Requirements 
 One-Time Notification 
 Recurring Update Notification 
 
*Unless otherwise specified, the effective date is the date of service. 



 

An individual may only refuse examination, treatment, or transfer on behalf of a patient if 
the patient is incapable of making an informed choice for him/herself. 
________________________________________________________________________ 
Tag A-2408/C-2408 
 
§489.24(d)(4) and (5) 
 
(4)  Delay in examination or treatment.  
 
(i)  A participating hospital may not delay providing an appropriate medical 
screening examination required under paragraph (a) of this section or further 
medical examination and treatment required under paragraph (d)(1) of this section 
in order to inquire about the individual’s method of payment or insurance status. 
 
(ii)  A participating hospital may not seek, or direct an individual to seek, 
authorization from the individual’s insurance company for screening or 
stabilization services to be furnished by a hospital, physician, or nonphysician 
practitioner to an individual until after the hospital has provided the appropriate 
medical screening examination required under paragraph (a) of this section, and 
initiated any further medical examination and treatment that may be required to 
stabilize the emergency medical condition under paragraph (d)(1) of this section.   
 
(iii)  An emergency physician or nonphysician practitioner is not precluded from 
contacting the individual’s physician at any time to seek advice regarding the 
individual’s medical history and needs that may be relevant to the medical 
treatment and screening of the patient, as long as this consultation does not 
inappropriately delay services required under paragraph (a) or paragraphs (d)(1) 
and (d)(2) of this section. 
 
(iv)  Hospitals may follow reasonable registration processes for individuals for 
whom examination or treatment is required by this section, including asking 
whether an individual is insured and, if so, what that insurance is, as long as that 
inquiry does not delay screening or treatment.  Reasonable registration processes 
may not unduly discourage individuals from remaining for further evaluation. 
 
Interpretive Guidelines §489.24: (d)(4)(i),(ii),(iii) and (iv) 
 
Hospitals should not delay providing a medical screening examination or necessary 
stabilizing treatment by inquiring about an individual’s ability to pay for care.  All 
individuals who present to a hospital and request an MSE for a medical condition (or 
have a request for an MSE made on their behalf) must receive that screening 
examination, regardless of the answers the individual may give to the insurance questions 
asked during the registration process. In addition, a hospital may not delay screening or 
treatment to any individual while it verifies the information provided.  
 



 

Hospitals may follow reasonable registration processes for individuals presenting with an 
EMC.  Reasonable registration processes may include asking whether an individual is 
insured and, if so, what the insurance is, as long as this inquiry do not delay screening, 
treatment or unduly discourage individuals from remaining for further evaluation.  The 
registration process permitted in the dedicated ED typically consists of collecting 
demographic information, insurance information, whom to contact in an emergency and 
other relevant information.  
 
If a managed care member comes to a hospital that offers emergency services, the 
hospital must provide the services required under the EMTALA statute without regard for 
the individual’s insurance status or any prior authorization requirement of such insurance.  
 
This requirement applies equally to both the referring and the receiving (recipient) 
hospital. Therefore, it may be a violation if the receiving hospital delays acceptance of 
the transfer of an individual with an unstabilized EMC pending receipt or verification of 
financial information.  It would not be a violation if the receiving hospital delayed 
acceptance of the transfer of an individual with a stabilized EMC pending receipt or 
verification of financial information because EMTALA protections no longer apply once 
a patient is stabilized. 
 
If a delay in screening was due to an unusual internal crisis whereby it was simply not 
within the capability of the hospital to provide an appropriate screening examination at 
the time the individual came to the hospital (e.g., mass casualty occupying all the 
hospital’s resources for a time period), surveyors are to interview hospital staff members 
to elicit the facts surrounding the circumstances to help determine if there was a violation 
of EMTALA.  
 
(5)  Refusal to consent to transfer.  
 
A hospital meets the requirements of paragraph (d)(1)(ii) of this section with respect 
to an individual if the hospital offers to transfer the individual to another medical 
facility in accordance with paragraph (e) of this section and informs the individual 
(or a person acting on his or her behalf) of the risks and benefits to the individual of 
the transfer, but the individual (or a person acting on the individual's behalf) does 
not consent to the transfer.  The hospital must take all reasonable steps to secure the 
individual's written informed refusal (or that of a person acting on his or her 
behalf).  The written document must indicate the person has been informed of the 
risks and benefits of the transfer and state the reasons for the individual's refusal.  
The medical record must contain a description of the proposed transfer that was 
refused by or on behalf of the individual. 
 
Interpretive Guidelines:  §489.24 (d)(5) 
 
For individuals who refuse to consent to a transfer, the hospital staff must inform the 
individual of the risks and benefits and document the refusal and, if possible, place a 
signed informed consent to refusal of the transfer in the individual’s medical record. 



 

 
If an individual or the individual’s representative refuses to be transferred and also 
refuses to sign a statement to that effect, the hospital may document such refusals as they 
see fit. 
________________________________________________________________________ 
Tag A-2409/C-2409 
 
§489.24(e) Restricting Transfer Until the Individual Is Stabilized 
 
§489.24(e)(1) and (2) 
 
(1) General.  If an individual at a hospital has an emergency medical condition that 
has not been stabilized (as defined in paragraph (b) of this section), the hospital may 
not transfer the individual unless— 
 
(i) The transfer is an appropriate transfer (within the meaning of paragraph (e)(2) 
of this section); and 
 
Interpretive Guidelines:  §489.24 (e)(1)(i) 
 
If an individual’s EMC has not been resolved prior to transferring the individual to 
another hospital the sending hospital has an EMTALA obligation, and must meet the  
four requirements of an “appropriate” transfer.  
 
These requirements are found in §489(e)(2): 
 

• §489.24(2)(i), the transferring hospital provides medical treatment within its 
capacity that minimizes the risks to the individual’s health and, in the case of a 
woman in labor, the health of the unborn child; 

 
• §489.24(e)(2)(ii), the receiving facility has agreed to accept the patient, has space 

and qualified personnel available for the treatment; 
 

• §489.24(e)(2)(iii), the transferring hospital sends to the receiving facility all 
medical records related to the emergency medical condition which are available at 
the time of transfer and; 

 
• §489.24(e)(2)(iv), the transfer is effected through qualified personnel and 

transportation equipment. 
 
(ii)(A) The individual (or a legally responsible person acting on the individual's 
behalf) requests the transfer, after being informed of the hospital's obligations 
under this section and of the risk of transfer. The request must be in writing and 
indicate the reasons for the request as well as indicate that he or she is aware of the 
risks and benefits of the transfer; 
 



 

(B) A physician (within the meaning of section 1861(r)(1) of the Act) has signed a 
certification that, based upon the information available at the time of transfer, the 
medical benefits reasonably expected from the provision of appropriate medical 
treatment at another medical facility outweigh the increased risks to the individual 
or, in the case of a woman in labor, to the woman or the unborn child, from being 
transferred. The certification must contain a summary of the risks and benefits 
upon which it is based; or  
 
Interpretive Guidelines:  §489.24 (e)(1)(ii)(A) and (B) 
 
Section 1861(r)(i) of the Act defines physicians as: 
 
A doctor of medicine or osteopathy legally authorized to practice medicine and surgery 
by the State in which he performs such function or action.  (This provision is not to be 
construed to limit the authority of a doctor or medicine or osteopathy to delegate tasks to 
other qualified health care personnel to the extent recognized under State law or a State’s 
regulatory mechanism). 
 
The regulation at §489.24 (e)(1) requires an express written certification.  Physician 
certification cannot simply be implied from the findings in the medical record and the 
fact that the patient was transferred. 
 
The certification must state the reason(s) for transfer.  The narrative rationale need not be 
a lengthy discussion of the individual’s medical condition reiterating facts already 
contained in the medical record, but it should give a complete picture of the benefits to be 
expected from appropriate care at the receiving (recipient) facility and the risks 
associated with the transfer, including the time away from an acute care setting necessary 
to effect the transfer.  The risks and benefits certification should be specific to the 
condition of the patient upon transfer. 
 
This rationale may be on the certification form or in the medical record.  In cases where 
the individual’s medical record does not include a certification, give the hospital the 
opportunity to retrieve the certification.  Certifications may not be backdated.  Document 
the hospital’s response. 
 
Women in Labor 
 

• Regardless of practices within a State, a woman in labor may be transferred only 
if she or her representative requests the transfer and if a physician or other 
qualified medical personnel signs a certification that the benefits outweigh the 
risks.  If the hospital does not provide obstetrical services, the benefits of a 
transfer may outweigh the risks.  A hospital cannot cite State law or practice as 
the basis for transfer. 

 
• Hospitals that are not capable of handling high-risk deliveries or high-risk infants 

often have written transfer agreements with facilities capable of handling high-



 

risk cases.  The hospital must still meet the screening, treatment, and transfer 
requirements. 

 
The certification that the benefits reasonably expected from the provision of appropriate 
medical treatment at another medical facility outweigh the risk of the transfer is not 
required for transfers of individuals who no longer have an emergency medical condition. 
 
The date and time of the physician certification should closely match the date and time of 
the transfer. 
 
(C) If a physician is not physically present in the emergency department at the time 
an individual is transferred, a qualified medical person (as determined by the 
hospital in its bylaws or rules and regulations) has signed a certification described in 
paragraph (e)(1)(ii)(B) of this section after a physician (as defined in section 
1861(r)(1) of the Act) in consultation with the qualified medical person, agrees with 
the certification and subsequently countersigns the certification. The certification 
must contain a summary of the risks and benefits upon which it is based. 
 
Interpretive Guidelines:  §489.24 (e)(1)(ii)(C) 
 
A QMP may sign the certification of benefits versus risks of a transfer only after 
consultation with the physician who authorizes the transfer.  If a QMP determines that the 
transfer to another facility is in the best interest of the individual and signs the 
certification of benefits versus risks, a physician’s countersignature must be obtained 
within the established timeframe according to hospital policies and procedures.  
 
(2) A transfer to another medical facility will be appropriate only in those cases in 
which- 
 
(i) The transferring hospital provides medical treatment within its capacity that 
minimizes the risks to the individual's health and, in the case of a woman in labor, 
the health of the unborn child; 
 
Interpretive Guidelines:  §489.24 (e)(2)(i) 
 
This is the first requirement of an appropriate transfer. 
 
The provision of treatment to minimize the risks of transfer is merely one of the four 
requirements of an appropriate transfer.  If the patient requires treatment, it must be 
sufficient to minimize the risk likely to occur or result from the transfer. 
 
NOTE:  The four requirements of an “appropriate” transfer are applied only if the 
transfer is to another medical facility.  In other words, the hospital has the alternative of 
either (1) providing treatment to stabilize the emergency medical condition and 
subsequently admitting, discharging or transferring the individual, or (2) appropriately 
transferring an unstabilized individual to another medical facility if the emergency 



 

medical condition still exists.  There is no “third” option of simply “referring” the 
individual away after performing step one (treatment to minimize the risk of transfer) of 
the four transfer requirements of an appropriate transfer. 
 
If an individual is moved to another part of the hospital, the transfer requirements are not 
applicable because technically the patient has not been transferred. 
 
If an individual is moved to a diagnostic facility located at another hospital with the 
intention of returning to the first hospital, an appropriate transfer (within the meaning of 
paragraph (e)(2) of this subsection) must still be effectuated.  It is reasonable to expect 
the recipient hospital with the diagnostic capability to communicate (e.g., telephonic 
report or documentation within the medical record) with the transferring hospital its 
findings of the medical condition and a status report of the individual during and after the 
procedure.  Implementing an appropriate transfer back to the sending hospital is not 
necessary. 
 
Surveyor Probes 
 
After the investigation of the transferring hospital, call or go to the receiving (recipient) 
facility and determine whether the receiving (recipient) facility verifies the transferring 
hospital’s information.  In cases of discrepancy, obtain the medical record from the 
transferring and receiving hospitals and the ambulance service for  review.  Review each 
hospital’s information.  If you determine that it is necessary to conduct a complaint 
investigation at the receiving (recipient) hospital, notify the RO to request an extension of 
the investigation timeframe. 
 
Review the transfer logs for the entire hospital, not merely the emergency department.  
Examine the following for appropriate transfers: 
 

• Transfers to off-site testing facilities and return; 
 

• Death or significant adverse outcomes; 
 

• Refusals of examination, treatment, or transfer; 
 

• Patients leaving against medical advice (AMA); 
 

• Returns to the emergency department within 48 hours; and 
 

• Emergency department visits where the individual is logged in for an 
unreasonable amount of time before the time indicated for commencement of the 
medical screening examination. 

 



 

(ii) The receiving facility-- 
 
(A) Has available space and qualified personnel for the treatment of the individual; and 
 
(B) Has agreed to accept transfer of the individual and to provide appropriate 
medical treatment; 
 
Interpretive Guidelines:  §489.24(e)(2)(A) and (B) 
 
This is the second requirement of an appropriate transfer. 
 
The transferring hospital must obtain permission from the receiving (recipient) hospital to 
transfer an individual.  The transferring hospital should document its communication with 
the receiving (recipient) hospital, including the date and time of the transfer request and 
the name of the person accepting the transfer. 
 
(iii) The transferring hospital sends to the receiving facility all medical records (or 
copies thereof) related to the emergency condition which the individual has 
presented that are available at the time of the transfer, including available history, 
records related to the individual's emergency medical condition, observations of 
signs or symptoms, preliminary diagnosis, results of diagnostic studies or telephone 
reports of the studies, treatment provided, results of any tests and the informed 
written consent or certification (or copy thereof) required under paragraph (e)(1)(ii) 
of this section, and the name and address of any on-call physician (described in 
paragraph (g) of this section) who has refused or failed to appear within a 
reasonable time to provide necessary stabilizing treatment. Other records (e.g., test 
results not yet available or historical records not readily available from the 
hospital's files) must be sent as soon as practicable after transfer; and 
 
Interpretive Guidelines:  §489.24 (e)(2)(iii) 
 
This is the third requirement of an appropriate transfer. 
 
Necessary medical records must accompany individuals being transferred to another 
hospital.  If a transfer is in an individual’s best interest, it should not be delayed until 
records are retrieved or test results come back from the laboratory.  Whatever medical 
records are available at the time the individual is transferred should be sent to the 
receiving (recipient) hospital with the patient.  Test results that become available after the 
individual is transferred should be telephoned to the receiving (recipient) hospital, and 
then mailed or sent via electronic transmission consistent with HIPAA provisions on the 
transmission of electronic data. 
 
Surveyor Probe 
 
Documentation in the medical records should identify the services that were performed 
before transfer. 



 

(iv) The transfer is effected through qualified personnel and transportation 
equipment, as required, including the use of necessary and medically appropriate 
life support measures during the transfer. 
 
Interpretive Guidelines:  §489.24 (e)(2)(iv) 
 
This is the fourth requirement of an appropriate transfer.  Emergency medical technicians 
may not always be “qualified personnel” for purposes of transferring an individual under 
these regulations.  Depending on the individual’s condition, there may be situations in 
which a physician’s presence or some other specialist’s presence might be necessary.  
The physician at the sending hospital (and not the receiving hospital) has the 
responsibility to determine the appropriate mode, equipment, and attendants for transfer. 
 
While the sending hospital is ultimately responsible for ensuring that the transfer is 
effected appropriately, the hospital may meet its obligations as it sees fit.  These 
regulations do not require that a hospital operate an emergency medical transportation 
service. 
________________________________________________________________________ 
Tag A-2410/C-2410 
 
§489.24(e)(3) 
 
(3) A participating hospital may not penalize or take adverse action against a 
physician or a qualified medical person described in paragraph (e)(1)(ii)(C) of this 
section because the physician or qualified medical person refuses to authorize the 
transfer of an individual with an emergency medical condition that has not been 
stabilized, or against any hospital employee because the employee reports a violation 
of a requirement of this section. 
 
Interpretive Guidelines:  §489.24 (e)(3) 
 
A “participating hospital” means a hospital that has entered into a provider agreement 
under §1866 of the Act. 
 
Hospital employees reporting alleged EMTALA violations are also protected by this 
regulation. 
________________________________________________________________________ 
Tag A-2411/C-2411 
 
§489.24(f) Recipient Hospital Responsibilities 
 
A participating hospital that has specialized capabilities or facilities (including, but 
not limited to, facilities such as burn units, shock-trauma units, neonatal intensive 
care units, or (with respect to rural areas) regional referral centers) may not refuse 
to accept from a referring hospital within the boundaries of the United States an 
appropriate transfer of an individual who requires such specialized capabilities or 



 

facilities if the receiving hospital has the capacity to treat the individual.  This 
requirement applies to any participating hospital with specialized capabilities, 
regardless of whether the hospital has a dedicated emergency department. 
 
Interpretive Guidelines:  §489.24(e) 
 
A participating hospital that has specialized capabilities or facilities may not refuse to accept 
from a referring hospital an appropriate transfer of an individual who requires such 
specialized capabilities or facilities.  This assumes that, in addition to its specialized 
capabilities the recipient hospital has the capacity to treat the individual, and that the 
transferring hospital lacks that capability or capacity.  This requirement applies to any 
participating hospital with specialized capabilities, regardless of whether the hospital has a 
dedicated emergency department.  See Tag A-2409/C-2409 for discussion of an appropriate 
transfer. 
 
A hospital with specialized capabilities or facilities includes, but is not limited to, facilities 
such as burn units, shock-trauma units, or neonatal intensive care units.  With respect to rural 
areas, this includes regional referral centers that meet the requirements of referral centers 
found at 42 CFR 412.96. 
 
A hospital with specialized capabilities or facilities that has the necessary capacity to treat an 
individual with an emergency medical condition may not condition, or attempt to condition, its 
acceptance of an appropriate transfer of an individual on the use by the sending hospital of a 
particular transport services instead of the transport arrangements made by the attending 
physician at the sending hospital.   
 
A hospital with specialized capabilities that delays the treatment of an individual who arrives 
as a transfer from another facility could be in violation of EMTALA, depending on the 
circumstances.  Hospitals that deliberately delay moving an individual from an EMS 
stretcher do not thereby delay the point in time at which their EMTALA obligation 
begins.  Furthermore, such a practice of “parking” patients arriving via EMS, refusing 
to release EMS equipment or personnel, jeopardizes patient health and adversely impacts 
the ability of the EMS personnel to provide emergency response services to the rest of the 
community.  On the other hand, this does not mean that a hospital will necessarily have 
violated EMTALA and/or the hospital CoPs if it does not, in every instance, immediately 
assume from the EMS provider all responsibility for the individual, regardless of any 
other circumstances in the hospital. 
 
Lateral transfers, that is, transfers between facilities of comparable resources, are not 
mandated by §489.24(e), because the benefits of such transfer would not be likely to 
outweigh the risks, except where the sending hospital has a serious capacity problem, a 
mechanical failure of equipment, or similar situations.   
 
The number of patients that may be occupying a specialized unit, the number of staff on 
duty, or the amount of equipment on the hospital’s premises do not in and of themselves 
reflect the capacity of the sending or recipient hospital to care for additional patients.  If a 



 

hospital generally has accommodated additional patients by whatever means (e.g., 
moving patients to other units, calling in additional staff, borrowing equipment from 
other facilities), it has demonstrated the ability to provide services to patients in excess of 
its occupancy limit.  For example, a hospital may be able to care for one or more severe 
burn patient without opening up a “burn unit.”  In this example, if the recipient hospital 
has the capacity, the hospital would have a duty to accept an appropriate transfer of an 
individual requiring the hospital’s capabilities, providing the sending hospital lacked the 
specialized services to treat the individual.  The provisions of this requirement are 
applicable only when the sending hospital is located within the boundaries of the United 
States.  Medicare participating hospitals with specialized capabilities or facilities are not 
obligated to accept transfers from hospitals located outside of the boundaries of the 
United States. 
 
When investigating an allegation that a hospital has violated the EMTALA recipient 
hospital responsibility requirements, it is usually necessary to also obtain a copy of the 
patient’s medical record from the transferring facility. 
 
Rural Regional Referral Centers 
 
The criteria for classifying hospitals as rural regional referral centers are defined in 
42 CFR §412.96 for the purpose of exemptions and adjustments of payment amounts 
under the Prospective Payment System.  The criteria in 42 CFR §412.96 are applicable to 
the nondiscrimination provisions of §489.24.  Check with the appropriate CMS RO for 
information as to whether the hospital is designated as a rural regional referral center.  A 
designated rural regional referral center is obligated to accept appropriate transfers of 
individuals who require the hospital’s specialized capabilities if the hospital has the 
capacity to treat the individual. 


